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Court of Appeals of the District of Columbia. 

I 

United States ex Rel. Charles R. McDuffie, Appellant, 

I 

vs. 

C. A. Hawley et al. 


a Supreme Court of the District of Columbia. 

I 

i 

At Law. No. 63426. 

United States ex Rel. Charles R. McDuffie, 'Petitioner, 

vs. 

C. A. Hawley, M. M. Dolmage, W. M. Simkins, H. P. Cobey, 
Wm. H. Barnhard, Board of Dental Examiners of the District of 
Columbia, Respondents. 

United States of America, 

District of Columbia, ss: 

\ 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

i 

I 

1 Petition for Mandamus. 

Filed March 5, 1920. 

In the Supreme Court of the District of Colombia. 

Law. No. 63426. 

United States ex Rel. Charles R. McDuffie, Petitioner, 

vs. 

C. A. Hawley, M. M. Dolmage, W. M. Simkins, H. P. Cobey, 
Wm. H. Barnhard, Board of Dental Examiners of ihe District of 
Columbia, Respondents. 

Your Petitioner respectfully represents to this Honorable Court. 
1. That he is a citizen of the United States and has resided in the 
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District of Columbia for the last twelve months and files this Peti¬ 
tion in his own right. 

2. The respondents, C. A. Hawley, M. M. Dolmage, W. M. Sim- 
kins, H. P. Cobev and W. H. Barnhard, or Dental Surgeons, and 
constitute what is known as the Board of Dental Examiners of the 
District of Columbia, and are sued as such, and also individually. 

3. That heretofore to-wit, on the 6th day of June 1892, Congress 
passed an Act entitled: 

‘‘An Act for the regulation of the practice of dentistry in the Dis¬ 
trict of Columbia, and for the protection of the people from 
empiricism in relation thereto.” 

The said Act provides among other things that the Commissioners 
of the District of Columbia shall appoint five reputable dentists resi¬ 
dents, and for three years past before appointment actively engaged 
in the practice of dentistry in the District of Columbia, who shall 
constitute the Board of Dental Examiners of the District of 

2 Columbia, and that under the provisions of said Act, the five 
respondents named herein are now holding by virtue of their 

appointment by the Commissioners of the District of Columbia, the 
office of examiners of all persons desiring to practice dentistry under 
the provisions of said Act. Section three of this Act provides among 
other things: 

“That the said Dental Board so constituted as above shall test the 
fitness and pass upon the qualifications of persons desiring to com¬ 
mence the practice of dentistry in said District of Columbia after 
the passage of this Act and certify to the Health Officer for registra¬ 
tion such as prove, under examination in theory and practice of den¬ 
tistry, qualified in the judgment of the Board to practice dentistry in 
said District.” 

4. The petitioner further says that there have been no other Acts 
or amendments to said original Law except that under an Act of 
February 5th, 1904, the said Board was permitted to license any 
dentist who shall have been in legal practice for a period of five 
years or more, upon the certificate of the Board of Dentral Ex¬ 
aminers of one of the States, the exact language of said Act being: 

“That the Board of Dental Examiners may issue licenses to prac¬ 
tice dentistry to any dentist who shall have been in legal practice 
for a period of five years or more, upon the certificate of the Board of 
Dental Examiners of the state or territory in which he practiced, 
certifying to his competency and moral character, and upon the pay¬ 
ment of the certificate fee without examination as to his qualifica¬ 
tions. 

5. Petitioner further says that he pursued a regular course of 
study in dentistry at the Atlanta-Southern Dental College, Atlanta, 
Georgia, which college is classified as A or the best by the College 
organization which classifies the colleges as A, B and C, completing 
his course in said College, and the said College on May 26, 1915, 
conferred upon him the degree of Doctor of Dental Surgery. Im¬ 
mediately thereafter he located in the state of Louisiana, took 

3 the regular dental examination of the Board of Dental Ex¬ 
aminers of that state, and was by said Dental Board duly 
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passed and declared qualified and entitled to practice! his profession 
of dentistry in said state, and that he did practice his profession of 
dentistry in said state until the outbreak of the late war when he en¬ 
listed in the Army. 

What work was done by him in the Army is certified to by Captain 
Earl R. Harris, Captain Medical Corps in the following language: 


(Copy.) 

U. S. Army General Hospital No. 36, 

Detroit, Michigan. 

June 16, 1919. 

To whom it may concern: 

i 

This is to certify that Charles R. McDuffie served as a sergeant 
under my command for fifteen months during my incumbency as 
Brigade Surgeon for 156th Depot Brigade, Camp Jackson, and 
Camp Sevier. 

That during that time he personally examined and treated some 
40,000 dental cases. His work was always satisfactorily and dili¬ 
gently performed and the degree of skill displayed in treating such 
cases as appeared in the army was exceptional. 

Through inadvertence Dr. McDuffice was not commissioned, but 
held the rank of sergeant and chief dental assistant in the Sanitary 
Detachment, 156th Depot Brigade. j 

I can highly recommend him for any position which calls for ex¬ 
ceptional skill and special training. 

(Signed) EARL R. HARRIS, 

Captain Medical Corps. 

Petitioner says that after his discharge from the Army, he came 
to Washington with a view of practicing dentistry in Washington 
and was advised by respondents that it was necessary that he take the 
practical test before a certificate could be issued t|o him by the 
Board. He did take such practical test and thereafter was notified 
that he had failed in his practical test. Petitioner says that he had 
not actually failed, but that for some reason then unknown to him, 
the Dental Board willfully, deliberately and fraudulently refused 
to license him. He deferred action, however, upon advice 
4 of friends until the next examination, and: thereupon he 
again applied to the Dental Board of Examiners of the Dis¬ 
trict of Columbia—these respondents, for permission to take such an 
examination as was necessary for him to take in order to be per¬ 
mitted to practice dentistry in Washington, and thereupon, he was 
advised by said Dental Board through its Secretary as evident by the 
following letter received from said Secretary, to-wit: 
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C. A. Hawley, D. D. S., President. 

M. M. Dolmage, D. D. S., Secretary. 

W. M. Simkins, D. D. S. 

H. P. Cobey, D. D. S. 

W. H. Barnhard, D. D. S. 

Board of Dental Examiners of the District of Columbia. 

Office of the Secretary, 

825 Vermont Ave. N. W., 
Washington, D. C., Dec. 15, 1919. 

Dr. C. R. McDuffie, 

Briscoe, N. C. 

Dear Sir: 

You will have to take the practical examination just as you did 
last time. I am mailing you a prospectus of the next examination. 

Verv truly yours, 

(Signed) M. M. DOLMAGE. 

The petitioner further says that he appeared before the Dental 
Board, the above respondents, on the date set by them, to-wit, Janu¬ 
ary 5, 1920. No questions were asked of him, but he was directed 
to bring with him a patient which he did, accompanied by a third 
person. He was directed by the Dental Board to do certain work 
on the teeth of said patient so presented by him, which he did. 

Petitioner states as a fact that the work required by the Dental 
Board on the teeth of said patient and the dental work which he 
actually did in the presence of said Dental Board was not only of 
such character as would entitle him to a certificate from the 

5 said Board to practice dentistry in the District of Columbia, 
but the said work was perfect in every respect. The said 

work was exhibited upon advice to petitioner to some of the best 
Dental Surgeons in Washington, all of whom pronounced said work 
to be perfect in every respect and petitioner now offers to exhibit said 
patient to the court and to produce in said court not only the Dental 
Surgeons who examined said work and pronounced it perfect, but in¬ 
vites the court to select any one or more Dental Surgeons in Wash¬ 
ington City to examine said work and to tell the court the character 
of the work which was done by your petitioner and which was re¬ 
quired of your petitioner by said Dental Board to be done as a test 
of his qualifications and right to have issued to him under the Law, 
a certificate to practice dentistry in Washington. No other test was 
required of petitioner. He was asked no questions as to his knowl¬ 
edge of dentistry. The work which he was required to do was not 
actually examined by the Board or the majority of the members of 
the Board. This work was actuallv examined bv onlv two members 

_ 4s %j V 

of the Board, the other three being at dinner. 

The petitioner avers and further says that notwithstanding, how¬ 
ever, that there were no questions asked of him, no examination or 
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test required of him by the Board except the test as outlined above, 
on January 15, 1920, he received the following letter from the Sec¬ 
retary of said Board, one of the respondents above. 

January 15, 1920. 

Dear Sir : 

I have the honor to inform you that you have failed in your ex¬ 
aminations in [theory and]* practice before this Board of Dental 
Examiners of the District of Columbia. 

Respectfully, 

(Signed) M. M. DOLMAGE, 

Secy. 

6 This notwithstanding, however, that the work was perfect 

work and better work than can be done by some members of 
the Board all of which your petitioner stands ready and willing to 
demonstrate to the court in the presence of the codrt to be passed 
upon by any distinterested, high class dentist in Washingtn. The 
petitioner further says that the work which he did; was perfect in 
every respect and that the action of the Board in failing to give him 
his certificate was an actual fraud practiced upon hiin by this Den¬ 
tal Board and in violation of the express terms of tlie statute to his 
great damage and detriment. The petitioner says that he is further 
ready and willing to prove, and with the assistance of the court by 
the aid of its subpoena, can bring before the court applicants who ap¬ 
peared to take such test as was given them by the Board at the same 
time that your petitioner was undertaken to be examined by the 
Board, and can show' to the court in the presence of any distinter¬ 
ested Surgeon in Washington that they cannot do theisimplest things 
required to be done by a dental Surgeon, and notwithstanding this, 
how r ever, they were licensed by the same Board, and vour petitioner 
was declined a license. 

Petitioner says that his character cannot be questioned by the 
Board or by any person or persons, and that he exhibits herewith a 
letter from the Dean of the Atlanta-Southern Denial College, At¬ 
lanta, Georgia, which states thus: 

Get. 23, 1918. 

Surgeon General, U. S. Army, 

Washington, D. C. 

Dear Sir: 

I 

This is to state that I have known Sgt. Charles R. McDuffie, Camp 
Sevier, Greenville, S. C., for the past six years. He is of splendid 
moral character, good habits, and is deserving in every way. 

(Signed) CLAUDE HUGHES, 

Dean. 

C. H./B. E. 


[*Words enclosed in brackets erased in copy.] 
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7 Petitioner further avers and says that after he made known 

to the Dental Board his position in this matter, he thereafter 
on January 29, 1920 received the following letter from said board, 
and reads thus: 


(Copy.) 


Dr. C. R. McDuffie, 

1220 G St. N. W., 
Washington, D. C. 


My Dear Doctor: 


January 29, 192©'« 


The Board has been informed that you are not satisfied with the re¬ 
sult of your last examination. We are furthermore advised that it 
was illegal for us, according to our dental law, to waive the theo¬ 
retical examination. 

Therefore, in conformity with the requirements of the law, we will 
be willing to give you the entire examination at as early a date as a 
sufficient number of other candidates may be available to take the 
test. 

You may, therefore, register for this examination with me and file 
a new application. 

I beg to remain, 

Very truly yours, 

(Signed) i M. M. DOLMAGE, 

Secretary. 


Petitioner further says that these respondents now state that be¬ 
cause of his character and experience in the Army, and the fact that 
he was a member and the fact that he had successfully passed one 
state Board, that they waived all portions of his examination except 
the practical test, and allowed him only a passing mark therefor. 
The President of said Board, respondent Hawley, frankly admits 
that if the Board was required under the Law to credit the Petitioner 
with a perfect mark for the portions of the examination waived and 
declined to permit him to take, he would have passed and be entitled 
to his certificate to practice dentistry, but that they arbitrarily as a 
Board, waived these portions of his examination and allowed him 
only a passing mark therefor. 

Premises considered Petitioner prays: 

1. That a writ of mandamus may issue out of this Hon- 
8 orable Court, directed to the Relators and each of them, re¬ 
quiring them to appear in this court and answer this Peti¬ 
tion, and show cause, if any they have, why a Writ of Mandamus 
should not be issued against them, requirig them to issue to your 
Petitioner their proper certificates, as the Board of Dental Ex¬ 
aminers of the District of Columbia, to practice his profession of 
dentistrv in the District of Columbia. 

V 
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2. And that your Petitioner may have such other, further and 
general relief as he may be entitled to, and as to the court may seem 
just, reasonable and proper. 

CHARLES R. McDtJFFIE, 

Petitioner. 

W. GWYNN GARDINER, 

J. D. EASON, Jr., 

Attorneys for Petitioner. 

I 

District of Columbia, To wit: 

Charles R. McDuffie being first duly sworn, on oath deposes and 
says that he has read the foregoing Petition by him subscribed and 
knows the contents thereof; that the matters and things therein con¬ 
tained as of his own knowledge are true, and those stated upon in¬ 
formation and belief, he believes to be true. 

CHARLES R. McDUFFIE. 

I , 

Subscribed and sworn to before me this 5th dav of March, A. D. 
1920. 

[seal.] S. A. GENTRY, 

Notary Public, D. C. 

My commission expires Oct. 25, 1920. 

9 Rule to Show Cause. 


Filed March 5, 1920. 


The above named petitioner having filed herein his duly verified 
petition praying for a writ of mandamus against the respondents 
named in this proceeding; 

Now, therefore, it is hereby ordered: That the said respondents, 
and each of them, show cause before this court on tlhe 12th day of 
March, 1920, at the hour of 10 o'clock A. M., or as soon thereafter 
as counsel may be heard, if any they have, why a writ of mandamus 
should not be issued against them, requiring them to issue to said 
petitioner their proper certificates, as the Board of Dental Examiners 
of the District of Columbia, to practice his profession of dentistry in 
the said District of Columbia. 

Let a copy of this rule be served on said respondents not later than 
March 8th, 1920. 


Done this March 5th, 1920. 


F. L. SIDDONS, 

Justice. 
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Traverse to Answer. 

Filed March 24, 1920. 

******* 

Now comes the petitioner named above and traverses the answer 
of the respondents herein, and each and every allegation thereof. 

CHARLES R. McDUFFIE, 

Petitioner. 

W. GWYNN GARDINER, 

J. D. EASON, Jr., 

Attorneys for Petitioner. 


10 Answer to Petition and Return to Rule. 

Filed Marh 26, 1920. 

******* 

The respondents, C. A. Hawley, M. M. Dolmage, W. M. Simkins, 
H. P. Cobey, and William H. Barnhard, who constitute the Board of 
Dental Examiners of the District of Columbia, for answer to the 
petition for writ of mandamus filed in the above entitled cause, and 
as a return to the rule to show cause herein issued, respectfully state 
as follows: 

1 and 2. These respondents admit the allegations of paragraphs 
numbered one and two of said petition. 

3. Answering the allegations of paragraph numbered three of said 
petition, respondents admit that the same are substantially correct, 
but refer to the Act of Congress in question, (27 Stat. 42) for greater 
certainty concerning the provisions thereof, and because respondents 
submit that the entire Act in question must be considered by the 
Court to determine the matters involved herein. 

4. Answering the allegations of paragraph numbered four of said 
petition, these respondents admit that the same are substantially cor¬ 
rect, but for greater certainty refer to the Act of Congress therein 
mentioned (33 Stat. 10). 

5. Answering the allegations of paragraph numbered five of said 
petition, these respondents state that they are advised by counsel, 
believe, and therefore aver that the course of study pursued by peti- 
tio'ner, his examination by the State Board of Louisiana, and the re¬ 
sult thereof, and his practice of dentistry in Louisiana, as alleged, 
are immaterial to the issues involved in this case; and respondents 
are further advised, believe, and therefore submit that the allega¬ 
tions of said paragraph concerning the work alleged to have 

11 been done by petitioner, and the character of that work, 
while the petitioner was in the United States Army are also 

immaterial. Respondents have no personal knowledge concerning 
the matters aforesaid, and therefore can neither admit nor deny the 
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same, should the Court be of the opinion that said matters are 
material which, respondents, as aforesaid, believe and sub¬ 
mit is not the case. Respondents further state j that a med¬ 
ical officer of the regular army, not specially trained in den¬ 
tistry, is not in the opinion of respondents, sufficiently quali¬ 
fied to determine the fitness of petitioner to practice! the profession 
of dentistry in the District of Columbia. Further answering said 
paragraph, respondents admit that they informed the petitioner that 
it was necessary for him to undergo the practical test or examina¬ 
tion in dentistry before a certificate could be issued j to him by the 
Board of Dental Examiners of said District, and they further admit 
that petitioner took such practical test, as alleged, land thereafter 
was notified that he had failed therein, which was and is the fact. 
Respondents expressly deny that petitioner had not Actually failed, 
as alleged by him, and expressly deny that they, | as the Dental 
Board aforesaid, willfully, deliberately and fraudulently refused to 
license him; and respondents state that the facts are; that petitioner 
failed in said test, as hereinbefore set forth, and tfiat respondents 
neither individually, nor collectively as the Board I of Dental Ex¬ 
aminers, refused to license him because of any ulterior reason, or will¬ 
fully, deliberately or fraudulently refused to license! him, but that 
the refusal so to do was solely because of his failure! to pass a prac¬ 
tical examination and to demonstrate fitness and ability to prac¬ 
tice the profession of dentistry in the District of Columbia. 
12 Respondents further admit that petitioner applied for an ob¬ 
tained permission to take the next examination, as in said 
paragraph set forth, and further admit the sending of the latter in 
said paragraph quoted, and that petitioner appealed before the 
Dental Board on January 5th, 1920, and thereupon was directed to 
do certain dental work on the teeth of the patient referred to in said 
paragraph. Further answering respondents state that petitioner at¬ 
tempted to perform the work required of him at the examination last 
aforesaid, but they expressly deny that the work done by him was of 
such character as entitled him to a certificate from the Board of Den¬ 
tal Examiners of this District, entitlting him to practice dentistry in 
the District of Columbia, and expressly deny that said work was per¬ 
fect in every respect. Respondents state that, on the contrary, his 
work was unsatisfactory, and the work itself and the manner in 
which it was performed, convinced affiants that petitioner was unfit 
to practice dentistry in this District, and was not entitled to a certifi¬ 
cate from respondents which would entitle him to engage in the prac¬ 
tice of such profession in the District. Respondents say that the 
practical test given to petitioner, and to all applicants for examina¬ 
tion for the certificate aforesaid, includes the following practical 
dental work: ! 


2—3417a 
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Gold Crown: 

Models. 

Preparation of root. 

Fit of band. 

Assembling. 

Soldering. 

Anatomical carving of cusps. 
Contant points. 

Articulation. 

Finish. 


13 Porcelain Faced Crown: 

Preparation of root. 

Fit of band. 

Grinding and backing of facing. 
Assembling. 

Investment. 

Soldering. 

Condition of porcelain. 

After soldering. 

Articulation. 

Finish. 

Articulation: 

Models. 

Setting of teeth. 

Form of arch. 

Occlusion. 

Articulation. 

General neatness of work. 

Gold Filling: 

Adjustment of rubber dam. 
Cleanliness of field of operation. 
Extension of cavity. 

Enamel margins. 

Preparation of walls of cavity. 
Removal of decay. 

Convenience form. 

Retaining form. 

Finish of enamel margins. 

Toilet of cavity. 
Instrumentation. 

Manipulation of gold. 
Condensation of gold. 

Contact point. 

Finish and polish. 
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Amalgam Filling: 

Extension of cavity and enamel margins; 

Form of walls of cavitv. 

4/ 

Removal of all decay. 

Retention form. 

Toilet of cavity. 

Manipulation and Condensation of amalgam. 

Anatomical form of occluding surface. 

Contact. 

Finish. 

j 

Inlay Filling: 

Same points of cavity preparation as gold filling. 

Perfection of wax empression. 

14 That petitioner was deficient in his knowledge of the essen¬ 
tials of the practical work aforesaid, and was unable to, and 

did not, execute the same in such manner as to entitle him to the cer¬ 
tificate aforesaid, and that his work during the examination ex¬ 
hibited to respondents a lack of knowledge by petitioner of the proper 
and standard methods of preparing for filling in a caivity in a tooth, 
and a general lack of knowledge of the technique of practical den¬ 
tistry, and of the manipulation of dental instruments. Further an¬ 
swering said paragraph, respondents state that they are without such 
knowledge as permits them either to admit or deny; the allegations 
thereof concerning the exhibition of petitioner’s said work to dental 
surgeons in this city, or the opinions concerning said work by such 
dental surgeons. Respondents are advised, believe, and therefore 
aver that said allegations are immaterial, but they state the facts to 
be that it would be impossible for any dental surgeon or surgeons 
to determine, from such examination as alleged by petitioner, 
whether or not the work required of petitioner in his practical ex¬ 
amination had been performed properly or otherwise, for the reason 
that no information would be disclosed as to such matters by an ex¬ 
amination merely of the filling after the same was in place, and with¬ 
out any knowledge as to the methods employed iii preparing the 
cavity for said filling, or of the technique of the operator. Further 
answering said paragraph, respondents submit that petitioner has in¬ 
vited this Honorable Court to sit in judgment as a Board of Dental 
Examiners, and is attempting to substitute for the judgment and dis¬ 
cretion reposed in the Board of Dental Examiners of the District of 
Columbia, under the Act of Congress aforesaid, the opinions 

15 of dentists, not members of said Board, and of the Court, all 
of which respondents submit to be contrary to law, and to be 

matters which cannot be considered in a mandamus proceeding. 
Concerning the allegation that petitioner was asked no questions as 
to his knowledge of dentistry, respondents ask that the facts herein¬ 
after set forth be considered in connection with said allegation. Re¬ 
spondents expressly deny that the work which petitioner was re- 
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quired to do was not actually examined by the Board or the majority 
of the members of the Board, as alleged, and state that the test or ex¬ 
amination in question lasted from 9:00 A. M. to 3:00 P. M., during 
which period each of your respondents personally examined and in¬ 
spected the work done by petitioner, and that the only portion of said 
work which was inspected by only two of the respondents, was the 
finishing and polishing thereof, which finishing and polishing was 
and is a matter of comparative unimportance. Respondents further 
state that the unfitness of petitioner to practice dentistry in this Dis¬ 
trict, and the consequent refusal by respondents to issue to him a cer¬ 
tificate, as complained of by him, is the deliberate conclusion and 
opinion of each of these respondents, resulting from the observation 
of each respondent of the work done by petitioner during the prac¬ 
tical examination aforesaid. Respondents further admit the notice, 
by letter of January 5th, 1920, to petitioner, of his failure to pass 
the examination aforesaid, and state that he did actually fail therein, 
as hereinbefore set forth, and that his average upon said exmina- 
tion was seventy-seven per cent, while the minimum average re¬ 
quired for a passing mark is and at the time of said examination 
was eighty-five per cent. Concerning the remaining allegations of 
said paragraph respondents refer to the matters hereinbefore 

16 set out as to the character of the work done by petitioner, and 
state that, while immaterial, the statement that said work was 

better than can be done by some members of the Board of Dental Ex¬ 
aminers is untrue. They expressly deny that the refusal of the cer¬ 
tificate sought by petitioner was fraudulent, or was caused by any 
motives other thamhis failure to pass the examination in question,and 
they deny that such refusal was or is in violation of the express 
terms of the statute. They also submit that there is no power or 
jurisdiction in this Court to substitute its judgment, or that of any 
other person or persons, in the matter of petitioner’s qualifications to 
practice dentistry for that of respondents, and while respondents sub¬ 
mit that the allegations concerning other applicants for certificates, 
and their unfitness for the same, are absolutely immaterial, they 
deny that such allegations are true. Respondents state that they 
raised no question concerning the moral character of petitioner, and 
that their refusal to issue to him the certificate aforesaid was not be¬ 
cause of any question concerning his character, but because of his 
lack of professional qualifications, as aforesaid, and they submit that 
the letter from the Dean of the Atlanta-Southern Dental College, as 
set forth in paragraph five of said petition, is immaterial. 

Respondents admit that they offered to give petitioner a further 
examination, and state that they are willing to do so and to issue to 
him their certificate in the event that he is successful in passing said 
examination. They also admit that they were advised by the Cor¬ 
poration Counsel of the District of Columbia that they were without 
right in waiving the theoretical examination which the law requires 
to be given to applicants for dental certificates. Respond- 

17 ents state that the facts concerning said matter are that dur¬ 
ing the progress of the war with Germany, the Dental Divis¬ 
ion of the Council of National Defense requested the Board of Dental 
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Examiners throughout the United States to waive theoretical examD 
nations of applicants for licenses to practice dentistry within the 
respective jurisdiction of said Boards, when said Applicants had 
served in the Army of the United States during said war. and had 
been commissioned officers in said Army, and thereafter desired to 
practice within the respective jurisdictions of said Boards. That 
respondents pursuant to said request, and believing that they might 
lawfully comply therewith, did waive theoretical examinations of the 
persons aforesaid, and that they agreed to waive such theoretical ex¬ 
amination in the case of petitioner although he was not a commis¬ 
sioned officer, but such waiver was expressly conditioned, in all cases, 
including the case of petitioner, upon the applicant’s passing with 
the required percentage, namely eighty-five per cent; a practical ex¬ 
amination, which petitioner has failed to do. Respondents deny 
that they ever undertook or agreed to give to petitioner or any other 
applicant a grade of one hundred per cent upon the! theoretical ex¬ 
amination agreed to be waived, and then to determine the actual per¬ 
centage made upon such examination by taking intjo consideration 
such theoretical examination upon the basis of on|e hundred per 
cent; and hereby expressly reiterated that they agreed to waive said 
theoretical examination, (which they have since been advised they 
had no legal right to do) conditioned upon the applicant obtaining a 
passing mark or grade in the practical examination! alone. 

Your respondent Hawley, concerning the allegation that he ad¬ 
mitted that if the Board was required under the law to grade 
18 petitioner with a perfect mark for the portion of the exami¬ 
nation waived, he would have passed and be ehtitled to a cer¬ 
tificate, states that he did make such a statement, but that it was 
coupled with the statement that no such method was proper or per¬ 
missible in determining the fitness of petitioner or any other appli¬ 
cant. 

Respondents deny that they have declined to permit petitioner to 
take a theoretical examination as suggested in his petition, but 
state, that on the contrary, petitioner requested that such theoretical 
examination be waived in his case, and that he was told that he would 
not be required to undergo the same, provided he passed a satisfac¬ 
tory practical test, although such waiver, as respondents have subse¬ 
quently learned, was not within their legal power. 

Further answering said petition, these respondents submit that 
the Act of Congress of February 5th. 1904. commits to the Board 
of Dental Examiners thereby created the duty and discretion to de¬ 
termine the fitness and qualifications of persons desiring to com¬ 
mence the practice of dentistry in the District of Columbia: that 
your respondents, as constituting said Board, have honestly and 
fairly exercised that discretion reposed in them by said Act. in deter¬ 
mining the unfitness of petitioner to practice said profession in said 
District, and that the action of respondents in the premises cannot 
be reviewed by this Honorable Court in a proceeding for mandamus. 
Respondents further state that they had no knowledge of. acquaint¬ 
ance with or information concerning petitioner priori to his applica¬ 
tion for examination by respondents, that they have not nor have they 
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ever had any prejudice against petitioner, and respondents have 
always been ready and willing, and still are ready and will- 

19 ing, to certify to the fitness of petitioner to practice dentistry 
in this District upon the passage by him of a satisfactory ex¬ 
amination in the theory and practice of said profession. They have 
offered him the opportunity of taking a further examination, as ap¬ 
pears from the petition herein, and under the rules governing such 
examinations the same are held semi-annually in the months of 
January and June, when petitioner may appear and be examined 
with such other applicants as may then be present. That respond¬ 
ents have never given special examinations except in one instance, 
in September of 1919, when a special examination was given to about 
eighteen applicants, who had served as officers in the United States 
Army, at the special request of the office of the Surgeon General. 

And having fully answered, these respondents pray to be hence 
dismissed with their costs. 

C. A. HAWLEY. 

M. M. DOLMAGE. 

H. P. COBEY. 

W. M. SIMKINS. 

WM. H. BARNHARD. 

F. H. STEPHENS, 

P. H. MARSHALL, 

Attorneys for Respondents. 

District of Columbia, $s: 

We, C. A. Hawley, M. M. Dolmage, W. M. Simkins, H. P. 
Cobev, and William H. Barnhard. being first duly sworn on oath de¬ 
pose and say that they constitute the Board of Dental Examiners 
of the District of Columbia: that they have read the foregoing an¬ 
swer and return by them subscribed and know the contents thereof 
and thev verilv believe the facts therein stated to be true. 

C. A. HAWLEY. 

| M. M. DOLMAGE. 

H. P. COBEY. 

W. M. SIMKINS. 

WM. H. B.4RNHARD. 

20 Subscribed and sworn to before me this 18th dav of March 
A. D. 1920. 

[seal.] JAMES C. WILKES, 

Notary Public, D. C. 

Motion to Dismiss Petition. 

Filed March 26, 1920. 

******* 

Come now the respondents in the above entitled cause, by their 
attorneys, and move the Court to dismiss the petition for writ of 
mandamus filed herein, and for causes of motion say: 
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1. That said petition shows upon its face that no legal grounds exist 
for the issuance of the writ of mandamus. 

2. That said petition shows upon its face that respondents, as the 
Board of Dental Examiners of the District of Columbia, are vested 
by law with discretion concerning the certification of petitioner as 
qualified to practice dentistry in said District, which discretion can¬ 
not be controlled by mandamus. 

3. That said petition shows upon its face that thb petitioner has 
not passed the examinations required by law to be passed by him be¬ 
fore he can be certified as competent to practice dentistry in the Dis¬ 
trict of Columbia. 

4. Because said petition does not seek the aid of this Court in re¬ 
quiring respondents to perform any ministerial act or duty. 

5. Because said petition and the return thereto shows that peti¬ 
tioner is not entitled to the certificate sought to be compelled to be 
issued to him herein. 

F. H. STEPHENS, 

P. H. MARSHALL, 
Attorneys for Respondents. 

21 To W. Gwynn Gardiner, Esq., j 

Attorney for Petitioner: 

Please take notice that the foregoing motion has been calendared 
for the next motion day. 

F. H. STEPHENS, 

P. H. MARSHALL, 
Attorneys for Respondents. 

Memorandum Opinion. 

Filed June 10, 1920. j 

* * * * * * * 

I 

In the above entitled case the Petitioner seeks by the Writ of 
Mandamus to require the Respondents who constitute the Board of 
Dental Examiners of the District of Columbia to issue to him a 
license or certificate to practice the profession of dentistry in the 
District of Columbia. 

The pleadings disclose that the Petitioner applied jo the Respond¬ 
ents for leave to practice his profession in the District and was in¬ 
formed that he must submit to a test of his fitness to do so, which 
he did. 

The result of the test was, according to the Respondents, that he 
failed to show his fitness to practice, and a consequent refusal to 
grant or issue to him a license or certificate; according to the Peti¬ 
tioner, that he succeeded. That he submitted to a second test with 
a like result. 

He charges that the action of the Respondents in refusing him a 
license or certificate to practice dentistry was a fraud practiced upon 
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him to his detriment and damage, and offers to prove to the Court 
that he is fit to practice dentistry in the District. 

22 The charge of fraud has no other disclosed basis than that 
to be found in the action of the Respondents in determining 

that the result of the tests was that the Petitioner had failed to show 
that he was fit to practice dentistry, while he insists that the result 
of the tests showed that he was fit. And he charges that the refusal 
of the Respondents to issue a license was willful, deliberate and 
fraudulent. 

This is a claim that might be made at any time by one who, under 
the law, must satisfy a legally constituted Board, Committee or Offi¬ 
cial, that he or she is fit to engage in some occupation requiring a 
public license before engaging in it, and the applicant disagrees with 
the conclusions reached by the authority clothed with power to de¬ 
termine the question. 

If this be so and thereupon the applicant may resort to the Court 
to determine the fitness of the applicant, the Court then becomes a re¬ 
viewing body and may at any time be called upon to determine 
whether a person is qualified as a doctor, a plumber, an engineer, a 
dentist, etc. 

This, in the opinion of the Court, is not within its province or 
jurisdiction. The law-making power has created specially qualified 
Boards for the determination of such questions, and unless they act 
in a fraudulent, arbitrary or capricious manner in discharging their 
functions, the Courts cannot interfere to review their decisions unless 
clothed by the Legislature with the power and charged with the duty 
of doing so. The Congress has not seen fit to confer upon this 
Court such a power and duty with respect to such an action as that 
of the Respondents in determining the fitness of the Petitioner, and 
of persons in like situation, to practice dentistry in the District. Nor 
are there any allegations of fraud or of arbitrary, wilful or 

23 capricious conduct on the part of the Respondents, in the 
petition such as would justify the Court in issuing the Writ 

of Mandamus prayed for. 

The motion of the Respondents to dismiss the Petition must be 
granted. 

And it is so ordered. 

F. L. SIDDONS, 

Justice. 

June 10, 1920. 

Supreme Court of the District of Columbia. 

Tuesday, June 10th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

* * Jfc 3)C * SjC 

This cause came on to be heard upon the petition, rule to show 
cause, answer and all other the proceedings filed, and after argument 
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on behalf of the respective parties by their attorneys of record and 
consideration thereof.by the Court, it is adjudged and ordered that 
the rule to show cause issued herein be, and the same is discharged, 
that the prayers of the petition be., and hereby are denied and the 
petition dismissed. Wherefore, it is considered that!the petitioner 
take nothing, that the respondents go hence without day, be for 
naught held and recover of the petitioner their costs of defense to be 
taxed by the clerk and have execution thereof. From the foregoing 
judgment, the petitioner, by his attorneys, in open cpurt, notes an 
appeal to the Court of Appeals; whereupon, the penalty of a bond 
for costs on said appeal is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit the sum of Fifty Dol- 
24 lars ($50.00) with the clerk, in lieu thereof. 


Memorandum. 

i 

June-12, 1920.—Undertaking on Appeal approved and filed. 

Assignments of Error. 

Filed June 12, 1920. 

* * * * * | * 

First Assignment of Error. 

The Court erred in dismissing plaintiffs petition herein. 

| 

Second Assignment of Error. 

The Court erred in discharging the rule to show ckuse herein. 

Third Assignment of Error. 

The Court erred in finding that the petition on itsj face does not 
state legal grounds for the issuance of a Writ of Mandamus as 
prayed for. 

W. GWYNN GARDINER, 

J. D. EASON, Jk, 

Attorneys for the Plaintiff. 

To F. H. Stephens and P. H. Marshall, Attorneys for respondents 
herein: % 

Please take notice that the plaintiff herein has this 12th day of 
June, 1920, filed the foregoing assignments of error yvith the Clerk 
of said Court. 

W. GWYNN GARDINER, 

J. D. EASON, jk, 

Attorneys for the Plaintiff. 


3—3417a 
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Designation of Record. 
Filed June 12, 1920. 


* £ * * * * * 


To Morgan H. Beach, Esq., Clerk of the above entitled Court: 


You will please include in the record on appeal to the Court of 
Appeals in the above entitled cause, the following: 

1. Petition for Writ of Mandamus. 

2. Rule to show cause. 

3. Answer of the respondents and return to rule. 

4. Traverse of answer. 

5. Motion to dismiss petition. 

6. Order dismissing petition and discharging rule. 

7. Notice of appeal in open court and order fixing bond on appeal. 

8. Memorandum of filing and approving bond on appeal. 

9. Assignment of errors. 

10. This designation. 

W. GWYNN GARDINER, 

J. D. EASON, Jr., 

Attorneys for Plaintiff. 


To F. H. Stephens and P. H. Marshall, attorneys for respondents 
herein: 

Please take notice that the plaintiff herein has this 12th day of 
June, 1920, filed the foregoing designation of record with the Clerk 
of said Court. 

W. GWYNN GARDINER, 

J. D. EASON, Jr., 

Attorneys for Plaintiff. 


26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
25, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 63426, at Law, wherein 
United States ex rel. Charles R. McDuffie is Plaintiff and C. A. 
Hawley et als. are Defendants, as the same remains upon the files 
and of record in said Court. 
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\ 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
28th day of June, 1920. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3417. United States ex Rel. Charles R. McDuffie, appellant, vs. 
C. A. Hawley et al. Court of Appeals, District of Columbia. Filed 
Jun. 30, 1920. Henry W. Hodges, clerk. 


( 1800 ) 
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W. Gwynn Gabdineb, 

J. D. Eason, Jb., 

Attorneys for Appellant. 














IN THE 


Court of Appeals, ©(strict of Columbia 



STATEMENT OF CASE. 

This is an appeal from an order of the Supreme 
Court of the District of Columbia, on motion by appel¬ 
lees, discharging the rule to show cause and dismissing 
the petition for writ of mandamus. The appellant, a 
dental student, filed his petition asking for mandamus 
to compel the appellees, comprising the Board of 
Dental Examiners of the District of Columbia, under 
an act of Congress dated June 6, 1892, to is^ue to him 
a license to practice dentistry in the District of Colum¬ 
bia. The appellant alleges in his petition that he took 
two examinations under said Board and passed such 
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examinations successfully and perfectly, but notwith¬ 
standing- such facts, the Board, wilfully, deliberately 
and fraudulently refused to license him. The appellees, 
answered denying fraud on their part, denying that 
appellant passed said examinations and alleging gen¬ 
erally that passing on the question of whether appel¬ 
lant passed the examination was a matter of discretion 
vested in the said Board, and that the said Board hav¬ 
ing exercised such discretion, appellant is entitled to no 
relief from this court. The appellant filed his traverse 
to the answer and thereafter appellees interposed their 
motion to dismiss the petition which was granted. 

ARGUMENT. 

(1) THE COURT ERRED IN DISMISSING 
PLAINTIFF’S PETITION; (2) THE COURT 
ERRED IN DISCHARGING THE RULE TO SHOW 
CAUSE; (3) THE COURT ERRED IN FINDING 
THAT THE PETITION ON ITS FACE DOES NOT 
STATE LEGAL GROUNDS FOR THE ISSUANCE 
OF A WRIT OF MANDAMUS AS PRAYED FOR, 

For the purpose of this argument all three assign¬ 
ments of error will be discussed together, for really the 
only question involved is the action of the Court in sus¬ 
taining the motion to dismiss the petition. It is the 
contention of the appellant that his petition (R-2) sets 
forth sufficient facts, if true, to warrant the court in is¬ 
suing its extraordinary remedv of mandamus. It is 
alleged in the petition (R-3), among other things, that 
the petitioner passed a perfect examination, but that 
for some reason the Dental Board wilfullv, deliber- 
atelv and fraudulently refused to license him. It is 
further alleged in the petition (R-5) that the work 
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which the petitioner did on his examination was per¬ 
fect in every respect and that the action of tjhe Board 
in failing to give him his certificate was an actual 
fraud practiced upon him by the Dental Board and in 
violation of the expressed term of the statute to his 
great damage and detriment. 

For the purpose of this proceeding, the inotion of 
the appellees to dismiss the petition of the appellant 
in the lower court necessarily admitted as true all the 
allegations of the petition. See Dental Board vs. Peo¬ 
ple, 20 Ill. App. 457. Assuming, as we are entitled to, 
that each and every allegation of the petitioh is true, 
there can be no doubt, but that the lower court was in 
error by its action in dismissing the petition. It >vill 
be noted that the petition, in the plainest language, al¬ 
leges fraud on the part of the Board refusing the ap¬ 
pellant a license. This fraud is alleged in such a man¬ 
ner that its admission leaves but one thing for the 
court to do, that is, require the Board to issue its 
license to the appellant. Under such circumstances 
the Board no longer exercises its discretion, but it be¬ 
comes a ministerial dutv of the Board to act. While 
the law does give the Dental Board discretion in pass¬ 
ing on the fitness of an applicant for dental license, 
that discretion cannot be abused and made to work an 
injustice. The authorities to this effect are many. 

In United States ex Bel. Thomson v. Oust us, et ah, 
35 D. C., 252, Thomson, holding a license to practice 
medicine in Maryland, made application to the Medical 
Board of the District of Columbia for a license to prac¬ 
tice medicine in the District of Columbia on the ground 
that the requirements for admission to practice in the 
District of Columbia were equivalent to those in Mary¬ 
land. The District Board refused the liceiise to re- 
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lator on the ground that the requirements in the two 
jurisdictions were not equivalent for the reason that 
each had a different system of grading. This case is in 
point and we quote from it as follows: 

‘ ‘ The whole action of the Board is based upon 
the fact that they have a different system of grad¬ 
ing for admission to practice than that adopted by 
the Maryland Board. About the most inequitable 
test of ability that can be applied is the compari¬ 
son of examination grades derived from either the 
same or different sources. It would certainly be 
dangerous to make arbitrary power dependent 
upon such a deceptive test. It is well settled that 
licensing boards are not vested with personal or 
arbitrary power, but are subject to the con¬ 
trol of the courts when it appears that they have 
acted arbitrarily in refusing a license. 

“If a Board or officer deprives a citizen of a 
legal right to which he is clearly entitled, and the 
citizen has no right of appeal or other adequate 
remedy, the proper court will review the action 
and see that justice is done and legal rights pre¬ 
served. The rule is well expressed in Spelling on 
Injunctions and Other Extraordinary Remedies, 
2d ed., sec. 1433: ‘But while the action of an officer 
clothed with a discretion is not reviewable, if ex¬ 
ercised upon the matters left to his discretion, yet 
his judgment as to the extent of his discretion 
under the law, and the matters on which it may be 
exercised, are reviewable on mandamus; and where 
a discretion is abused, and made to work an in¬ 
justice, it may be controlled by mandamus.’ ” 

In United States ex rel. West vs. Hitchcock , 19 D. C., 
346, the Court of Appeals of the District of Columbia 
in discussing the same question said: 

“The history of adjudication on the subject of 
mandamus is sufficient to show that the courts 
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should be cautious not to interfere with the inde¬ 
pendent freedom of action guaranteed by the Con¬ 
stitution and the laws to the executive officers of 
government; but it is also sufficient to show that, 
the writ of mandamus will be freely resorted to 
in order to enforce individual rights against arbi¬ 
trary action, however well intended such action 
may be, when the relator has no other available 
remedy. Roberts v. United States, 176 U|. S. 221.” 

In Dent vs. West Virginia, 129 U. S., 123, there was 
involved the validity of the statute of West! Virginia 
which requires every practitioner of mediciiie in that 
state to obtain a certificate from the State ;Board of 
Health that he is a graduate of a reputably medical 
college in the school of medicine to which he belongs; 
or that he has practiced medicine in the state continu¬ 
ously for a period of ten years prior to the 8th day of 
March, 1881; or that he has been found upon!examina¬ 
tion by the board to practice, etc., we quote: I 

“Legislation must necessarily vary with the 
different object upon which it is designed to oper¬ 
ate. It is sufficient, for the purpose of this case, 
to say that legislation is not open to the charge of 
depriving one of his rights without due process of 
law, if it be general in its operation upon the sub¬ 
jects to which it relates, and is enforceable in the 
usual modes established in the administration of 
government with respect to kindred matters, that 
is, by process or proceedings adapted to the na¬ 
ture of the case. The great purpose of the re¬ 
quirement is to exclude everything that i$ abitrary 
and capricious in legislation affecting the rights of 
the citizen. As said by this court in YieJc Wo v. 
Hopkins, speaking by Mr. Justice Matthews: 
‘When we consider the nature and theory of our 
institutions of government, the principles upon 
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which they are supposed to rest, and review the 
history of their development, we are constrained 
to conclude that thev do not mean to leave room 
for the play and action of purely personal and ar¬ 
bitrary power.’ 118 U. S. 356, 369 (30: 220, 226). 
See also Pennoyer v. Neff, 95 U. S. 714, 733 (24: 
565, 572); Davidson v. N. 0., 96 U. S. 97, 104, 107 
(24: 616, 619, 620; Hurtado v. Cal., 110 U. S. 516 
(28: 232); Mo. Pac. R. R. Co. v. Hume a, 115 IT. S. 
512, 519 (29: 463, 465).” 

From Reets vs. Michigan, 188 U. S., at page 508, we 
quote the following: 

“But while the statute makes in terms no pro¬ 
vision for a review of the proceedings of the 
board, yet it is not true that such proceedings 
(509) are beyond investigation in the courts. In 
Metcalfe v. State Board of Registration, 123 
Mich., 661, 82 N. W., 512, an application for man¬ 
damus to compel this board to register the peti¬ 
tioner was entertained, and, although the applica¬ 
tion was denied, yet the denial was based, not 
upon a want of jurisdiction in the court, but upon 
the merits.” 

In 19 A. & E. Ency. of Law at page 237, after stating 
the rule of law referred to by appellees to the effect 
that when an officer has exercised the judgment or dis¬ 
cretion vested in him, and has acted, mandamus will 
not lie foh the purpose of reviewing the decision and 
compelling a change of judgment or any further action 
in the premises, we have an exception stated as fol¬ 
lows : 

“If, however, such judgment or discretion is 
abused, and exercised in an arbitrary or capricious 
manner, mandamus will lie to compel a proper ex- 
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crcise thereof. So where the law has limited the 
discretion of a board or officer mandamus may be 
used to keep such board or officer within the limits 
of such discretion. If by reason of a mistaken 
view of the law or otherwise there has been in fact 
no actual and bona fide exercise of judgment and 
discretion, as, for instance, where the discretion 
is made to turn upon matters which under the law- 
should not be considered, mandamus will lie. So 
w r here the discretion is as to the existence of the 
facts entitling the relator to the thing demanded, 
if the facts are admitted or clearly proved, man¬ 
damus wall issue to compel action according to 
law.” | 

Quoting from 13 Ency. of Pleading and Practice at 
page 527, we have the following: 

• I 

“Abuse of Discretion—Although a judicial 
officer is invested with discretion as t<j) the acts 
which it is sought to compel by mandamus, if such 
discretion is abused the writ may issue cntrolling 
the performance of the duty.” 

i 

Again, from loivci Medical Association vs. Schroder, 
20 L. R. A., pages 355 and 356, we quote: 

“In case of the arbitrary refusal of a certificate 
bv the State Board of Medical Examiners, man- 
damus is the proper remedy. Harding \v. People, 
10 Colo., 387. 

“In State v. State Board of Health, 103 Mo., 22, 
it is held that the rule which denies a writ of man¬ 
damus to control discretion is subject to some 
limitations, and that a Board of Health charged 
with the performance of important discretionary 
duties mav be controlled bv mandamus, in case of 
manifest injustice. The right of such board to re¬ 
fuse a certificate for ‘unprofessional or dishonor- 
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able conduct’ is limited to such conduct as would 
be so held in common judgment. Merely adver¬ 
tising one’s profession in the public press cannot 
be so held. 

“And abuse of the discretionary powers of a 
State Board of Dental Examiners will be con¬ 
trolled by mandamus. State Board of Dental Ex¬ 
aminers v. People, 123 Ill., 227. 

‘ ‘ Such abuse is shown if a license is refused to a 
graduate of a college, because the members of the 
Board of Examiners are interested personally in a 
rival institution.” 

In State vs. Insurance Co., 47 L. R. A., at page 797, 
we find the following: 

“There is an exception to this general rule, 
where it sufficiently appears that the refusal to 
act is arbitrary, or from a motive to accomplish 
his own personal or selfish ends; in other words, 
where there is a palpable abuse of his discretion.” 

From Bankers Life Insurance Company vs. How¬ 
land, 57 L. R. A., at page 379, we quote: 

“This section does not give the commissioners 
power to arbitrarily refuse the license, but if the 
copies and statements are in accord with the 
statute I it is their duty to issue a license. The 
question is not so much whether the commission¬ 
ers are satisfied with such copies and statements 
as it is, ‘Ought they to be satisfied with them?’ ” 

The case of People vs. Health Department, 13 L. R. 
A., (N. S.) page 899, holds the right of the Board of 
Health of the State of New York to revoke a permit to 
sell milk in the exercise of their best judgment, or 
based upon such information as they may obtain 
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through their own agencies; and their action is not 
subject to review either by appeal or by certiorari, but 
the rule is followed by the following statement by the 
A : ew York Court of Appeal: 


“If, however, their action is arbitrary, tyranni¬ 
cal, and unreasonable, or is based upon false in¬ 
formation, the relator may have a remedy through 
mandamus to right the wrong which he has suf¬ 
fered. If the relator can show that he and those 
acting for him have not been convicted of vio¬ 
lating the statute and the conditions imposed in 
the granting of the permits, and that, conse¬ 
quently, he is a fit and proper person to engage in 
the sale and distribution of milk among the in¬ 
habitants of the city, then ho would be entitled to 
the relief asked for.” 


From the Supreme Court of the State of South 
Carolina, in 22 L. R. A. (N. S.), p. 735, we take the 
following: 

“Whether the courts can control the action of 
officers or official boards vested with discfetionarv 
power when they refuse to act in consequence of a 
conclusion they have reached which is without anv 
foundation in the facts before them, and there¬ 
fore, in view of the court, capricious or arbitrary, 
is a question of some difficulty. But it must be 
answered in the affirmative, on principle as well 
as authority. This was the view indicated not 
only in State ex rel. Smith vs. Matthews, supra, 
and Commissioners of Poor v. Lynah, 2 M’Cord, 
L., 170, but by Lord Mansfield in R. v. Askew, 4 
Burr., 2186, 16 Eng. Ruling Cases, 760, where the 
application was to compel the admission of a phy¬ 
sician to practice; and it is in accord with the 
weight of authority.” 
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WHAT IS DISCRETION? 

1 Bouvier’s Law Dictionary at pages 844-5, defines 
discretion as follows: 


“ ‘Discretion when applied to a court of justice 
means sound discretion guided by law,’ 4 Burr, 
529. Judicial discretion is a mere legal discre¬ 
tion—a discretion in discerning the course pre¬ 
sented by law; and what that has discerned it is 
the duty of the court to follow. Osborn v. Bank, 
9 Wheat. 738, 6 L. ed., 204. ‘The discretion is not 
wilful or arbitrary, but legal (to set aside a judi¬ 
cial sale), and though its exercise be not purely 
a matter of law, vet it involves a matter of law or 
legal inference.’ Lovinier v. Pearce, 70 N. C., 
167. ‘A legal discretion is one that is regulated 
by well known and established principles of law.’ 
Detroit Tug & Wrecking Co. v. Circuit Judge, 75 
Mich., 360, 42 N. W., 968.” 

“Whether or not a particular question is one of 
discretion is in almost every case a matter of set¬ 
tled law, and the individual court or judge has no 
power to place it within or without that category. 
It is only when a question arises which, according 
to precedent, is treated as such that the judicial 
discretion is invoked and its exercise cannot be 
reviewed. 

“But the prevailing opinion is that discretion 
must not be arbitrarily fanciful, and capricious; 
it must be legal and regular, governed by rule, not 
by humor; 4 Burr, 25; Judges of Oneida Common 
Pleas v. People, 18 Wend. (N. Y.) 

The case of Illinois State Board of Dental Examiners 
vs. People, 20 Ill. Appeals, 457, was cited and ap¬ 
proved by the Court of Appeals of the District of Co¬ 
lumbia in the case of Thomson vs. Custus, et al., 35 D. 


11 


C., 252, and is parallel to the ease had herb in every 
particular. From this case we quote the following: 

‘ ‘ The question is whether the relator ill this case 
has, by the facts alleged in his petition and admit¬ 
ted by the demurrer, shown himself entitled to a 
license from the Board of Examiners, under the 
terms of the clause of the statute last above 
quoted. It is alleged that the Board of Examin¬ 
ers, in Spetember, 1884, adopted a standing rule 
for the recognition of dental colleges as reputable, 
which rule is as follows: 

“ ‘Resolved that after June, 1885, the Illinois 
State Board of Dental Examiners will recognize 
as reputable only such dental colleges as require 
as a requisite for graduation, attendance upon two 
full regular courses of lectures and practical in¬ 
structions ; which courses shall each be Of not less 
than five months duration, and shall be held in dif- 
ferent years, with practical instructions interven¬ 
ing between the courses. Such colleges must also 
require a preliminary examination before admit¬ 
ting students to matriculation, provided no certifi¬ 
cate from a high or normal school, or Other liter- 
arv institution, be presented by the candi¬ 
date. * * *’ 

“Relator avers that said Northwestern College 
of Dental Surgery has from its organization and 
i during the time he was a student therein strictly 
and entirely complied with all and each of the re¬ 
quirements of said rule and was so complying with 
the same at the time the diploma was issued to re- 
lator. Though not very accurately pleaded, we 
think this averment must, on general demurrer be 
held to be a sufficient allegation that said Medical 
College did require as a condition of graduation all 
the requisites specified in said rule of the Board of 
Examiners. 

“It is said that the board does not declare col¬ 
leges who comply with the rule to be reputable but 
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that it will recognize as reputable only such dental 
colleges as require, etc. There is no force in the 
argument. It imparts bad faith to the board in 
the formulation of the rule, and would deny re¬ 
lator his legal right on the turn of an expression. 
The law requires the discretion which is lodged in 
such boards to be exercised in a reasonable man¬ 
ner; and discretion which is uncontrolled and un¬ 
defined subject to no examination or review, and 
which is regulated only by the changing opinion 
or caprice of the tribunal in which it is reposed, 
becomes partial and corrupt in administration, is 
destructive of confidence and dangerous to the 
public weal. Hence, when such a body exercises 
its judgment and apparently covers the subject- 
matter confided to it by a general rule or regulation 
specifying what will be required to meet its ap¬ 
proval. it is but just to the citizen to treat such 
general rule as being the full expression of the 
body upon the subject, and as specifying all that 
will be required to fulfill the condition. * * * 

It has no discretion in reserve on that question, at 
least until it shall have repealed its rule or pre¬ 
scribed additional requirements. What relator 
now requires the board to do, is not a judicial act 
or an act involving any discretion, but a ministerial 
act, the duty of performing which is imposed on 
the Board of Dental Examiners bv law. * * * 

“The allegation by relator that said Board of 
Dental Examiners had found that the said North¬ 
western Dental College was not a reputable col¬ 
lege, will not bar relator’s right to relief. Such 
action of the board is alleged to have been fraudu¬ 
lent and not the result of due inquiry, and not 
based upon proper evidence, and to have been 
taken arbitrarily and maliciously, with the design 
and purpose of injuring the said college and pre¬ 
venting it from getting patronage, and from com¬ 
peting with the Chicago Dental College which last 
mentioned dental college, four out of five of the 


members of tlie said Board of Dental ^Examiners 
are stated to be connected with as members of the 
faculty, or as instructors. These statements 
must be taken as true for the purpose cjf this case 
as their truth is admitted by the demurrer; and 
taking them as true, they show a clear abuse of 
discretion on the part of the board. It was held 
in Glencoe Village vs. The People, 78 Ill., 382, that 
when discretion is vested, it cannot be exercised 


arbitrarily, for the gratification of feelings" of 
malevolence, and for the attainment of merelv 
personal and selfish ends. * * * 

“The case here, then, stands thus: 'jl'lie board, 
by demurring to the petition, admits tllat relator 
tendered the proper fee for a license; and pre¬ 
sented to the board a diploma issued to him by a 
dental college regularly organized, which com¬ 
plied in all respects with the rule of tlib board de¬ 
fining reputable colleges, and that the board, 
knowing such college to be reputable, refused rela¬ 
tor his license, and to the injury of relator, and 
falsely, fraudulently, and maliciously, and with 
the purpose of unjustly discriminating ^gainst the 
Northwestern College and in favor of the college 
in which the individual members of the Board of 
Examiners are pecuniarily and professionally 
interested, they pretended to find that s|aid North¬ 
western College of Dental Surgery was not a 
reputable college. The Board cannot admit such 
allegations and escape the control of “he courts, 
on the suggestion that the discretion reposed in 
it cannot be interfered with. The duty to be per¬ 
formed by the Board is one in which ihe relator 
has a direct interest, and by its non-performance, 
ho is injured and aggrieved. As heretofore 
stated, under the facts as alleged in the petition 
and admitted by the demurrer, what is sought by 
the petition is the performance of a ministerial 
act, all discretion having been exhausted, and 
mandamus is the appropriate proceeding to com¬ 
pel its performance. Writ awarded.” 
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EQUITABLE PRINCIPLES CONTROL MAN¬ 
DAMUS. 

Equitable principles have come to be of prime 
importance in the consideration of extraordinary 
remedies such as mandamus here sought by ap¬ 
pellant. All of the equities of this case are on the 
side of the appellant and against the appellees. 

It appears from the record (R-3) that appellant 
filled a very important post in the army in the recent 
war and it is certified by his commanding officer that 
he treated some 40,000 dental cases in such position 
satisfactorily, diligently and with exceptional, skill. 
It appears (R-2) that appellant pursued and com¬ 
pleted a regular course in dentistry at Atlanta-South¬ 
ern Dental College, a class “A” college, was licensed 
to practice dentistry in the State of Louisiana and 
practiced in that state for some time. The respond¬ 
ents concede that appellant (R-12) actually made a 
grade under the Dental Board of the District of Co¬ 
lumbia of 77%. We presume this court will take 
judicial notice of the fact that the usual passing grade 
under the requirements of legal medical and dental 
boards of the various states is from 65% to 75%. If 
appellant made a grade in this examination equal to 
the highest grade required by legal medical and dental 
boards, then he is entitled to the relief asked for be¬ 
cause the discretion vested in the Board goes only so 
far as to permit them to make reasonable regulations 
and rules controlling their examinations, and not an 
unreasonable rule or requirement that one shall make 
a grade of 85% to entitle him to a certificate to prac¬ 
tice dentistrv in the District of Columbia. In other 
words, is 85% a reasonable or unreasonable passing 


grade to be required of an applicant? If it is unrea¬ 
sonable, then the writ should issue. That such re¬ 
quirement is such an abuse of discretion as entitles pe¬ 
titioner to relief has clearly been settled bV the lan- 

* T 

guage of this court in U. S. ex rel. Thomson vs. (Just us, 
35 D. C., 247. Reading from page 252 of this decision 
this court said: 

“The whole action of the Board is bhsed upon 
the fact that they have a different svstem of grad- 
ing for admission to practice than that adopted 
by the Maryland Board. About the mdst inequit¬ 
able test of ability that can be applied is the com¬ 
parison of examination grades derived from either 
the same or different sources. It would certainly 
be dangerous to make arbitrary power dependent 
upon such a deceptive test.” 

In view of all of the foregoing equitable facts and 
circumstances existing on the side of the appellant, the 
rule that the issuance of mandamus is largely con¬ 
trolled by equitable principles should be invoked and 
petitioner granted the relief sought by him. In sup¬ 
port of this proposition, we quote the following: 

I 

United States ex rel. Arant vs. Lave, 47 I). C., 338-9. 

“The appeal can be disposed of without refer¬ 
ence to the status of relator under the Civil Serv¬ 
ice Act. While it is true that mandamus is a statu¬ 
tory proceeding, and no longer regarded as a pre¬ 
rogative writ, it ‘is an extraordinary- remedial 
process which is awarded, not as a matter of right, 
but in the exercise of a sound judicial discretion.’ 
* * * Although classed as a legal remedy, its 

issuance is largely controlled by equitable prin¬ 
ciples. Duncan Townsite Co. v. Lane (U. S. Adv. 
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Ops. 1917-18, p. 38), 245 U. S. 308, 62 L. ed.—, 38 
Sup. Ct. Rep. 99.” 

From Duncan Townsitc Co. vs. Lane, 245 U. S. 308 
(62 L. ed. 311), we quote: 

“Mandamus is an extraordinary remedial 
process which is awarded, not as a matter of 
right, but in the exercise of a sound judicial dis¬ 
cretion. It issues to remedy a wrong, not to pro¬ 
mote one; to compel the performance of a duty 
which ought to be performed, not to direct an act 
which will work a public or private mischief, or 
will be within the strict letter of the law, but in 
disregard of its spirit. Although classed as a 
legal remedy, its issuance is largely controlled 
by equitable principles.” 

ESTOPPEL APPLIES. 

Finally, then, the case at bar stands thus: The ap¬ 
pellees, by their motion to dismiss, admit as true all 
the allegations of the petition. The Board admits 
appellant passed perfectly the examination given him, 
and admits further that the work which he was re¬ 
quired to do in the examination by said Board was 
not actually examined by the Board or a majority 
of the members thereof, but by only two members of 
such Board, the others being absent. Such conduct 
shows unfairness on the part of the Board and a de¬ 
termination on their part to refuse appellant a license 
regardless of the facts. A further evidence of the un¬ 
fairness of the Board in this case is shown when they 
now claim in their answer that they gave appellant 
only a partial test, and that they did not examine him 
on the theory of dentistry, and in the face of these 
facts, allege as a grounds of their motion to dismiss 


17 


(R-15) that the petition shows on its face that the 
petitioner has not passed the examination required 
by law to be passed by him before he can bb certified 
as competent to practice Dentistry in the district of 
Columbia. Appellant asked the Board for an exam¬ 
ination and took all the examination given him by 
them. To now say he did not take the theory part of 
the examination and for that reason the petition should 
be dismissed, brings this case clearly within the prin¬ 
ciples laid down in 77 U. S. 1018, cited belpw. If as 
claimed he did not take the whole examination his fail- 
ure so to do was not his act, but the failfire of the 
Board to examine him. The Board cannot, therefore, 
now take advantage of such failure on the part of the 
appellant, for by the simplest principles of estoppel, 
they are estopped from making any such contention. 

District of Columbia vs. Witmer, 39 D. C-, 335-9; 
Merchants Bank vs. State Bank, 77 U. S. 1018, quot¬ 
ing from 77 U. S., supra, we find this statement: 

i 

J 

I 

“Estoppel in pais presupposes an efror or a 
fault and implies an act in itself invalid. The 
rule proceeds upon the consideration that the au¬ 
thor of the misfortune shall not himsdlf escape 
the consequences and cast the burden upon an¬ 
other. Swan v. Brit. Aus. Co., 7 H. & M. 603; 
Hern v. Nichols, 1 Salk. 289. Smitll was the 
cashier of the State Bank. As such he approached 
the Merchants Bank. The Bank did not approach 
him. Upon the faith of his acts and declarations 
it parted with its property. The misfcjrtune oc¬ 
curred through him, and as the case appears in 
the record, upon the plainest principles pf justice 
the loss should fall upon the defendant. The eth¬ 
ics and the haw of the case alike requirp this re¬ 
sult. Dezell vs. Odell, 3 Hill, 216. 
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“Those who created the trust, appointed the 
trustee and clothed him with the powers that en¬ 
abled him to mislead, if there was any misleading, 
ought to suffer rather than the other party.” 

If, as admitted, the appellant passed a perfect ex¬ 
amination, the Board knew it and knew he was en¬ 
titled to a license. Observing this fact and knowing 
he passed such examination what discretion the 
Board had in the matter passed from it. As said in 
19 A. & E. Ency., supra. 

“Where the discretion is as to the existence of 
the facts entitling the relator to the thing de¬ 
manded if the facts are admitted or clearly 
proved, mandamus will issue to compel action ac¬ 
cording to law.” 

As well said in 57 L. R. A., supra. 

“It is not so much whether the commissioners 
are satisfied with such copies and statements as it 
is, ‘Ought they to be satisfied with them?’ ” 

Ought the Board in this case to be satisfied with a 
perfect examination, or can it, under the guise of dis¬ 
cretion, refuse appellant a license in the face of such 
admission? The Board cannot admit such allegation 
and escape the control of the courts. Under the alle¬ 
gations of the petition and admitted by the motion 
what is sought by the petition is the performance of a 
ministerial act, all discretion having been exhusted. 

ENTITLED TO CERTIFICATE ON ANSWER. 

In the petition (R-6) it. is alleged that the President 
of the Board admitted that if the appellant were cred- 
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ited with a perfect mark for the portion of the exam¬ 
ination it declined to permit him to take, he would have 
passed and been entitled to a certificate to practice 
dentistry. If, as claimed by respondents ih their an¬ 
swer, they waived the theory part of the examination, 
was it not because they knew he was perfject in the 
theory of dentistry and could do much better than 
make a mere passing grade thereon! Under the cir¬ 
cumstances, does not common sense and ordinary jus¬ 
tice require that appellant be given a perfect, or 100 
per cent, grade on that part of the examination the 
respondents allege to have been waived (R-lj3) ? If so, 
then the motion and answer concede that appellant 
passed the examination and is entitled to hi$ license. 

We submit, therefore, that the lower couft commit¬ 
ted error in all matters as assigned, and that! its action 
in dismissing the petition should be reversed. 

I 

Respectfully submitted, 

W. Gwynn Gardixer, 

J. D. Easox, Jr., 

Attorneys for Appellant. 




